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BEFORE THE
| LLI NOI S COMMERCE COMM SSI ON

| LLI NOI S- AMERI CAN WATER COMPANY ) DOCKET NO.
) 09-0151
Approval of its annual )
reconciliation of purchased water )
and purchased sewage treat nment )
surcharges pursuant to 83 I11. )
Adm. Code 655. )
Springfield, Illinois

Wednesday, October 27, 2010

Met, pursuant to notice, at 2:00 p.m
BEFORE:

MS. LISA TAPI A, Adm nistrative Law Judge
APPEARANCES:

MR. JOHN J. REI CHART

Cor porate Counsel

727 Craig Road

St. Louis, Mssouri 63141

(Appearing on behal f of
Il 1inois-American Water Conpany)

SULLI VAN REPORTI NG COVMPANY, by
Carla J. Boehl, Reporter
CSR #084-002710
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APPEARANCES: (Conti nued)

MS. SUSAN L. SATTER
Assistant State's Attorney
100 West Randol ph Street
Chi cago, Illinois 60601

(Appearing on behalf of the
People of the State of Illinois)

MR. MATTHEW L. HARVEY

MS. NI COLE T. SARA

Office of General Counsel

160 North LaSalle Street, Suite C-800
Chi cago, Illinois 60601

(Appearing via teleconference on
behal f of Staff of the Illinois
Commerce Comm ssion)

MR. JEFFREY M. ALPERI N

TRESSLER SODERSTROM MALONEY & PRI ESS, LLP
305 West Briarcliff Road

Bol i ngbrook, Illinois 60440

(Appearing via teleconference

on behalf of the Village of
Bol i ngbr ook, 11llinois)
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W TNESS

(None)

(None)
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PROCEEDI NGS

JUDGE TAPI A: By the authority vested in me by
the Illinois Comerce Comm ssion, | now call Docket
Number 09-0151. This case is entitled
II1inois-American Water Company which is an approval
of its annual reconciliation of purchased water and
purchased sewage treatment surcharges pursuant to 83
I11inois Adm nistrative Code 655.

May | have appearances for the record,
pl ease?

MR. REI CHART: Thank you, Judge. Appearing on
behalf of Illinois-American Water Conpany, John J.
Rei chart . My address is 727 Craig Road, St. Louis,
M ssouri 63141.

MS. SATTER: Appearing on behalf of the People

of the State of Illinois, Susan L. Satter, 100 West
Randol ph Street, Chicago, Illinois 60601.
MR. HARVEY: For the Staff of the Illinois

Comerce Comm ssion, Matthew L. Harvey and Nicole T.
Sara, 160 South LaSalle Street, Suite C-800, Chicago,
Il1linois 60601, (312) 793-2877.

MR. ALPERI N: Appearing on behalf of the
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Vill age of Bolingbrook, Jeff Alperin of Tressler,
LLP, 305 West Briarcliff Road, Bolingbrook, Illinois
60440, phone number (630) 759-0800.

JUDGE TAPI A: Thank you. | will let the record
reflect that there are no others wishing to enter an
appear ance. | will also let the record reflect that
M. Kerckhove is present at the hearing on behal f of
t he Conpany and Mr. Atwood is here on behal f of
St af f.

| have called this hearing to allow
II1inois-American Water Conpany to reply orally for a
motion that was filed on October 22 by the People.
The motion is entitled the People of the State of
I1linois, Modtion to Strike Portions of
Il1inois-American Water Conmpany Exhibit 1.0 SR and
2.0 SR. The Exhibit 1.0 SR is the surrebutta
testinony of Rich Kerckhove and 2.0 SR is the
surrebuttal testinmny of Kevin Hillen.

Before | pass it to M. Reichart to
respond to the nmotion, | would ask, M. Reichart, how
are you going to proceed? Are you going to cover

poi nt by point Ms. Satter's motion or what's your
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organi zation going to be?

MR. REI CHART: My organization is going to be a
general response and then | am prepared to go point
by point after my opening remarks, if that is your
preference.

JUDGE TAPI A: Okay. When you are confortabl e,
M. Reichart.

MR. REI CHART: Thank you, Your Honor.

| would |like to begin by providing
some background to put the issues that we will be
di scussing today in context. As | am sure you are
aware, this is a purchased water reconciliation case
but it is somewhat unique in that in this case there
are two positions that are taken by either the Staff
or the Attorney General that have never been proposed
in an Illinois-American purchased water
reconciliation docket before. And obviously as a
result, there is testinmny covering areas and issues
t hat you may not have seen previously in purchased
wat er reconciliation cases.

One of the first issues relates to a

proposal to require the conpany to begin tracking al
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forms of unbilled authorized water consunption for a
period of time. That was a proposal made by Staff.
The second issue relates to a proposed adjustnment to
di sallow fromrecovery some or all of the excess
sewage flow charges that are paid to the City of

El mhurst by the Company's Country Club District. And
now regarding this proposed adjustnment, there is
significant discussion in the testinony of all
parties on the issue of inflow and infiltration or

1 /1. | f you have read the testinmony, you have
probably seen that a | ot.

/1 is directly related to the |evel
of excess sewer flow charges. Simlarly, weather and
specifically heavy rainfall events directly inpact
the I evel of I/, as all the parties in this case
have testified to.

And, finally, the reasonabl eness of
t he Conpany's managenent of I/l has also been
consi dered by the parties in conjunction with the
proposed adj ust ment.

| would note that the Adm nistrative

Law Judge has broad discretion in admtting

147



10

11

12

13

14

15

16

17

18

19

20

21

22

information into the record, and | would refer you to
the Adm nistrative Code Section 200.610 Subpart B
which reads, "In contested cases and |licensing
proceedi ngs, the rules of evidence and privil ege
applied in civil cases in the circuit courts of the
state of Illinois shall be followed. However,
evi dence not adm ssi bl e under such rules may be
admtted if it is of a type comonly relied on by
reasonabl e prudent persons in the conduct of their
affairs.”

As | will discuss further today, the
Conpany's testimony clearly meets this criteria.
Further, given the novelty of these new issues, the
i nformati on contained in the Conpany's testinmony is
rel evant and hel pful to the Judge in assisting her
analyzing the informng and ultimtely making her
deci si on.

Now, much of the Attorney General's
Motion to Strike is based on the prem se that the
Conpany's testimony and exhibits relating to issues
i mpacting the El mhurst water and sewage system are

irrelevant and/or beyond the scope of this docket.
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In this regard the AG s motion is without merit. The
AG s primary witness in this case, M. Dennis
Streicher, was enployed by the City of Elnmhurst for
38 years and served as the City's director of water
and waste water. Subjects addressed in his testinony
include, but are not limted to, a review of
I11inois-American's actions in connection to Country
Club District's sewer collection system assessnment
of Illinois-American's handling of infiltration and
inflow issues, a discussion of how water used for
unbil I ed but authorized purposes was tracked or
monitored by the City of Elmhurst, a discussion of
footer drain issues for both Country Club and the
City of Elnmhurst systens.

Regardi ng each of these issues, the
basis for M. Streicher's expertise is in fact his
al most 40 years experience in the El mhurst water and
sewage department. Thus, the relevance of, one, the
El mhurst system and, two, the practices of the water
and sewer departnment that M. Streicher ran are
apparent. When Mr. Streicher qualifies himself as an

expert and his expertise is based on his know edge
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and experience of the Elmhurst system then the

El mhurst system beconmes rel evant. In presenting his

experience running the El mhurst system he puts that

systeminto play for purposes of testinmony, questions
and counter position.

It is the Conpany's position that it
is inappropriate for the AG witness to pick and
choose when it feels specific reference to El mhurst
hel ps its case and then attenmpt to shield El mhurst
information fromthe record when it may not help its
case. The information contained in the Conpany
witness testimny serves to provide a full and
compl ete record on which the Comm ssion may assess
t he positions, and in such cases novel positions, of
the parties.

For these reasons and the reasons |
wi Il discuss further as we go through point by point,
Il1inois-Anmerican respectfully requests that the AG s
motion be denied. And, again, with that background I
am prepared if you think it is efficient to go
t hrough -- | guess | can use the chart that the

Attorney General Satter, Assistant Attorney General
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Satter, attached to her notion and we can discuss the
testi nony.

JUDGE TAPI A: Go ahead.

MR. REI CHART: So her first reference is the
surrebuttal of Company witness Kerckhove, and | think
we can probably combine the first two references.

The first is a very brief reference on pages 14 and
15. And the second reference at |east in the
narrative follows |ater on page 15 and goes through
page 17.

Judge, do you think it is helpful to
give an opportunity to individuals to read this or
have you read the information already?

JUDGE TAPI A: Ms. Satter?

MS. SATTER: Because this is a response, would
it be helpful if I did what's customarily done in a
moti on where | would present what's being requested
and then M. Reichart could respond? | just think it
m ght provide some context because it is a little
hard, | think, to respond to something that we think
is in everybody's head but we don't know.

JUDGE TAPI A:  Actually, I think that would be
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very hel pful, and actually it would be helpful for nme
when | refer back to the transcript because | am
going to wait for my ruling after | reviewthe
transcript or the oral argument and response today.
So, M. Reichart, are you okay with
that, for Ms. Satter to basically cover her points
and then you can respond? 1Is it going to be point by
point, Ms. Satter, or is it going to be all the

points and then handing it over to M. Reichart.

MS. SATTER: | am open, however you want to
proceed. I f you would Iike to start with --
basically there are three, | think there are three

issues. The one is whether the surrebuttal testinmony
was within the scope of M. Reichart's testinmony.
The second is whether the discussion of the July 2010
events is even relevant and has any basis for
consideration in this case. And the third issue has
to do with the data requests, should that package of
data request responses be admtted. Those are the
three issues relative to M. Reichart.

There are simlar parallel issues

relative to M. Hillen. So we can -- | think it
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probably makes more sense to do one witness and then
t he other, even though there are parallels. | mean,

we don't want to repeat ourselves, and in the nmotion

| tried not to do that. But at |east we will know
where we stand. If we try to refer to two separate
pi eces of testimony at the same time, | think it wl

be confusing.

JUDGE TAPI A: M. Reichart, what's your

t hought s?
MR. REI CHART: | don't have a problem with
t hat . My only reluctance is, Sue, you are not

antici pating maki ng any new arguments that you didn't
make in your nmotion here? | mean, that is what | am
prepared to respond to.

MS. SATTER: Ri ght . | am going to listen to
what you say and, of course, | will respond. But the
principals are here. And really my main question is,
do you want to go to each of these three one by one
steps? Okay. The first one is | maintain it is
beyond the scope of our rebuttal testinmony. This is
what. And then he responds and then I will reply.

And then the next one is rel evancy.
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JUDGE TAPI A: | want to make it as clear and
conci se as possible for the record. So | think
that's a good plan, but M. Reichart | amwilling
to --

MR. REI CHART: | think I amwilling to try
t hat . | did organize nmy testinony in a certain way,
so | will try not to be repetitive, too, but in sonme
cases simlar argunments apply to the same section.
But we can try to work our way through that then.

JUDGE TAPI A: So, Ms. Satter, will you -- okay,
| will hand it to you, Ms. Satter.

MS. SATTER: The Office of the Attorney General
filed this motion to strike portions of the
surrebuttal testinmony of two Illinois-American
wi tnesses. We did not address direct, suppl emental
direct or rebuttal. This is only surrebutt al
testi nony.

So the first section, the first
subject, has to do with whether or not M. Kerckhove
appropriately assumed that M. Reichart compared the
El mhurst system the operation of the El mhurst

system to the operation of the Illinois-American
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system

MR. REI CHART: Sue, | don't mean to interrupt
you. Just to correct the record, M. Streicher,
right? You said M. Reichart.

MS. SATTER: Oh, my gosh. You didn't hear
t hat . Sorry. | accept that correction. Streicher,
Rei chart . Streicher, okay.

Did he make this whol esal e conpari son
t hat woul d then open the door to tal king about
what ever was happening with the El mhurst system and
we maintain that he didn't. | went back and | read
the testinony of M. Streicher to see what did he
tal k about. And as |I indicated in my notion, he
tal ked about two very specific things, one being the
unbill ed but authorized consunption, how that is
treated, and also how you treat private 1/1, what
programs El mhurst used for private I/1.

Al so, on page 76 he says there is an
agreement between El mhurst and I11linois-American.
Now, | did go back and look at it a little nmore
cl osely again, and on the next page, which

M. Kerckhove didn't cite, M. Streicher says when
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there is little or no rain or precipitation, the
sources of I/I will be limted and he says one would
not expect I/l from those sources to be significant.
But he does say a system any system should be
mai nt ai ned so it can handle significant rain and

ot her runoff events without overl oading the treatment
plant with extraneous water. That's on page 6, |ines
92 to 98.

There is not a reference to the City
of El mhurst. He is not conparing it to the City of
El mhur st . He is saying from his years of experience
in the industry this is what should be manageabl e.

So | think that, you know, the Conpany
is then junping fromthat in surrebuttal to say, oh
there is a whol esal e conparison, so now | am going to
tal k about anything that | want on the City of
El mhurst, and we think that that's inappropriate.

The City of Elmhurst is not subject to
t hese proceedings. M. Reichart is free to ask
M. Streicher anything he wants on cross exam nation
within the scope of M. Streicher's testinony. But

to at surrebuttal bring in things that were not
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addressed, there was no whol esal e compari son made.
That's prejudicial to us and it violates the rules.
So that's the first problem

The second problemis this discussion
of the July 2010 rainfall. This is a 2008
reconciliation having to do with Country Cl ub
District of Illinois-American's system How a
rainfall in July of 2010 in another part of the area,
that's not even their system is relevant is beyond
me. That event happened after -- excuse ne, that
event was not mentioned by M. Streicher in his
surrebuttal testinony. He didn't mention any
specific events like that. And for the Conpany to
then turn around and introduce something like this is
beyond the scope.

But there is other problems with this.
We don't know enough about this July 2010 rain and
flooding to really know how conparable it is. And
M. Reichart -- excuse me, M. Kerckhove attaches al
ki nds of what we consi der hearsay documents to his
testimony, and then he proceeds to take issue with

what's stated in these hearsay documents which you
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can see on page 17, line 384, where he says, "I
believe that Al derman Leader cited the storm water
systemin error for this remark." Well, whom am
going to ask whether Alderman Leader made a correct
statement or incorrect statenment, whether he was in
error or not. This is classic hearsay and it
prejudi ces the People.

So those are the reasons why we think,
in addition to the reasons that are stated in our
motion, why this particular reference to this July
2010 event should be excluded. Of course, there is
just the notion that it is |ate. How coul d somet hi ng
t hat happened in July of 2010 have influenced what
Il 1inois-American did in 2008? And there is the
ot her side of the ball that says but that's not a
consi derati on.

JUDGE TAPI A: M. Reichart?

MR. REI CHART: | am ready to respond. My first
response to the first conmment of whether or not
M. Streicher opened the door for analysis of the
El mhurst systemis he definitely did. As | said

before, the entire basis for his expertise is his
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al most 40 years with the El mhurst system  Thus, when
he -- and he does this a lot in his testinony. He
will either give an exanple of what goes on in
El mhurst or a well-run system when critiquing and
criticizing actions on the part of the conpany. He
begins this -- yes, he does begin this in direct
testi nony. But the tact begins in direct and
conti nues through his rebuttal.

Some exanpl es, on page 11 of his
direct Mr. Streicher states that in his experience a
well -run systemwi ||l conduct inspections and repairs
on a ten-year cycle. He then indicates that El mhurst
is on a seven-year cycle for that. So he indicates
what a well-run system does and in his very next
sentence he is tal king about El mhurst.

On page 15 he criticizes the Conpany's
actions regarding private source inflow, and then
i ndi cates how the City of ElI mhurst adopted a program
to address the same program

In his rebuttal testimony in response
to statenments regarding the difficulties in tracking

unbil Il ed consunption, he describes El mhurst's
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practice for tracking or nonitoring unbilled
aut hori zed consunpti on.

The most glaring one in my mnd is the
very same one that Ms. Satter spoke to. If you | ook
at page 6 of his rebuttal testinony, | am going to
give you the full quote, when discussing I/l and the
weat her impact on |I/1, he states, "Rainfall and other
precipitation are the majors sources of 1/l and those
are exactly the sources that a well-maintained system
shoul d be able to noderate and control. As | have
mentioned, | do not expect to keep I/l out of the
sewer collection system but it should be maintained
so it can handle significant rain and other runoff
events wi thout overloading the treatment plant with
extraneous water." This statement is a clear link to
t he El mhurst experience with I/1.

| f you recall, Your Honor, that the AG
is calling for a major disallowance in this case
based in |large part on M. Striker's critiqgque of the
Conpany's handling of 1/1 issues. In fact,

i mmedi ately prior to this discussion in

M. Streicher's testinmny, he does provide
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i nformati on on what he thinks is the appropriate or
reasonabl e level of I/l as it pertains to the
El mhurst system

M. Kerckhove's testimony in this case
takes M. Streicher's criteria and applies publicly
avail able information from M. Streicher's systemto
it. The point is here that, despite M. Streicher's
testinony, in even the best run systens
uncontrol |l able weather will inpact [/1, and
M. Kerckhove's testinmony is responsive to
M. Streicher and appropriate and useful to the
Comm ssion in considering the support for the
adj ustment that the AG proposes.

Now, | don't disagree with the case
| aw that Ms. Satter pointed to regardi ng what
criteria should be used in measuring or considering
t he prudence of the Conpany for decisions it made in
2008. There is no argument there. | believe the
Conpany shoul d be judged -- their decisions and a
ruling on the prudence of the Conpany should be based
on what the Conpany knew at that time. The fact of

the matter is we are sone two years |later, two years
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after the 2008 reconciliation period or the year that
we are reconciling, and M. Streicher's testinony
critiquing the Conpany's choices on I/l and his
testi nony about what a well-run system could have or
shoul d have done comes into play here in 2010.

| do not believe the same prudence
criteria applies to M. Streicher. W are not
judging M. Streicher's decision based on prudence.
What we are sinmply doing here is taking something
t hat he said and taking information avail able as he
said it in recent testimony in the year 2000 and
taking i nformation, publicly avail able information,
about an event that is current and using that and
providing that to the Comm ssion so the Comm ssion
can critique or analyze or weigh whether or not they

think that M. Streicher's criteria is reasonabl e.

The other point I want to make about
the informati on that we used, first of all, the
reference to -- the informati on we used, there is

several different types. There are newspaper
articles and that is in fact true, and this is 1.11

Attachment. These are newspaper articles. It is the
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type of information that would clearly fall under
Part 200.610 of the Comm ssion's Rules of Practice.
The information contained in these articles was
publicly available. And I also want to note this,
M. Streicher himself attached several newspaper
articles to his rebuttal testimny, Exhibit 3.1. And
| would note that two of those articles that he
attached are fromthe Chicago Tri bune, the very sane
newspaper that we attached articles from So this
idea that M. Streicher should be able to attach
newspaper articles and we should not, | think is
difficult for us.

The second and probably the nore --
well, the second point is that another attachment was
1.12 SR and that was -- | amgoing to pull it because
it was a long or a |l arge amount of information. Let
me go back. 1.11, you should have this, Judge. | f
you do, read it. It is articles about the rainfall
event . It refers specifically to the City of
El mhur st . It is not unlike the information that
M. Streicher refers to in his testimny to support

positions he takes.
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Regarding 1.12 SR, and this is again a
| arger attachment of information that conmes directly
fromthe City of Elmhurst website. Now, agai n,
want to point out that M. Streicher in his rebuttal
testinony -- let me get the proper cite here -- in
his rebuttal testimny when citing sources of
information that are supportive of his position, | am
| ooki ng at page 8, beginning on line 157, he talks
about a particular programthat the City of El mhurst
has in place. He says, "There is information
avail able fromthe City on its website and materials
avai |l able from the Public Wrks Departnment (see
http/ ww. el mhurst.org." He gives the Elmhurst city
website and then he goes on to discuss the remai nder
of his point.

But nmy point is, he saw fit to
reference his own website and | do -- | have no
reason to doubt the information that he cites to is
not correct. But he is referring to information from
a city website that is in our mnd -- well, we
provided it, it is what it is. W did not redact any

portion of it. This four piece attachment was one
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| arge pdf. We had to break it up into fours just to
be able to file it on the e-Docket system

But this informati on was provi ded by
the City of Elmhurst, the very city that he was the
wat er manager of and on which his expertise is based.
And we do think it is extremely relevant and it is
the type of information that is adm ssible pursuant
to the Comm ssion's rules that | referred to before,
and this information is hel pful for the Comm ssion to
be able to weigh the criteria and criticisns that
M. Streicher is using in support of his proposed
adjustnment in this case.

| think I can stop there on that

attachment. | am just trying to | ook at the other
i ssues. So, you know, | think in response to what
Ms. Satter just argued, there is a clear link to

M. Streicher's testimony sinmply because

M. Streicher is holding himelf out as an expert and
we know where his expertise comes from the City of

El mhurst. \When he indicates or criticizes the
Conpany or indicates what a well-run water system

should be doing, | think we are able -- we should be
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able to obtain information, publicly avail able
information, information froma website that he cited
t hroughout his testinmony previously, and present that
to the Comm ssion to allow themto assess the wei ght
t hat should be given to certain statenments that
M. Streicher has made. That is the relevance |ink.
And, again, the prudence question, |
believe Ms. Satter's argunents are m splaced. The
prudence, the question of what did Illinois-American
know at the time that it engaged in certain
di scussions in 2008, | agree; we should only use
information that Illinois-American knew. W are
tal ki ng about sonething el se. M. Streicher is not
being critiqued for his prudence in this case, but he
is maki ng an argument that goes to -- and in that
argunment he is supporting his feelings on whether or
not the Conmpany appropriately managed the 1/1, and |
think that we should have the opportunity to provide
this information that | think is relevant to his
experience and in some cases may be additional
information that may not be entirely consistent with

some of the statements that he makes in absolutes in
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his testimony.

MS. SATTER: | think that what M. Reichart is
trying to do is to go back to M. Streicher's direct
testinony and say, oh, this man's expertise comes
from his experience in the city, so now it is
surrebuttal so he doesn't have an opportunity to
respond, going to throw all this stuff in there. And
| think that's prejudicial and it is not fair. | f
this goes to credibility, which is what | am hearing
M. Reichart say, then he has the right to ask him
t hese questions directly, where then the question of
rel evance will be addressed then, but he doesn't have
the right to introduce extraneous evidence on
credibility. Now, there are rules of evidence that
address to what extent evidence can be admtted on
credibility per se.

Maybe if this were on rebuttal and
there were time to respond. We don't have -- we have
a different system We have things in witing as
opposed to doing everything live. Part of the reason
for that is so that you can narrow i ssues and things

can be addressed in an orderly way. But to come in
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at surrebuttal and say, well, you were enployed by
the City of ElImhurst so everything that has anything
to do with the City of Elmhurst is fair game, expands
t hi ngs way beyond anything you should expect on
surrebuttal, and that's prejudicial.

Secondly, though, the specific events
t hat are discussed and that these newspaper articles
refer tois a rainfall fromJuly of 2010. You know,
t hese are newspaper reports. We don't know are these
storm systens, sanitary systens, combi ned storm
systems/sanitary systems, where was the flooding,
what happened. | mean, this is a newspaper article
saying there was a request for federal disaster
relief. | mean, what does this have to do with what
Il 1inois-American did in maintaining its I/l system
and incurring enough penalties to more than double
consumer's bills. And that's after that penalty has
been anortized over three years.

That's what we are tal king about in
this case. W are not tal king about some rain that
happened a couple of nonths ago that caused fl ooding

and we don't know what's this flooding about. Was
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the fl ooding because the ground didn't absorb the
water or was the flooding because it came up fromthe
sewer? We don't know. So this is -- these newspaper
articles are just that. They are not directly

grounded to any particular issue in this case, and

t he memorandum about excessive rainfall, the status
of various topics, | mean, tal king about taking a big
subject, throwing it against the wall, maybe we wil

find something that's rel evant.

| mean, this is surrebuttal. How ar e
we narrowi ng the issues? M. Reichart says, well
t he People attached newspaper articles, and that's
true. And the article that we attached was very
short and it said in 1988 El mhurst started the system
to address private I/1. Directly relevant to an
issue in this case which is the handling of private
/1, an issue that the Conpany put out there as a
def ense.

So to conpare an article or a website
dealing directly with the program that the Conmpany
has put at issue in this case, that is how to handle

private |I/1, that the Conpany itself testified is
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practically inmpossible, they are between a rock and a
hard place, they don't know what to do, so we
subm tted very specific discussion. Okay, this is
what El mhurst has done. That is not the same as this
ki nd of broad stroke. Anything that has anything to
do with the City of Elmhurst and water is, therefore,
rel evant on surrebuttal.

So | think because -- there are
obvi ously scope issues, relevance issues, but if
M . Reichart believes that these things are rel evant
for credibility, then they are not appropriate for
surrebuttal testinmony. He didn't ask M. Streicher
guestions when it was a |live question and answer. He
woul d have answered the questions. But to put
newspaper articles in to kind of put words in his
mouth, | think that's totally inappropriate and |
don't think that reasonable people would rely on that

pursuant to the rule.

MR. REI CHART: Your Honor, first of all, in
reference to waiting "til surrebuttal to provide
this, the rain event happened in late July. If you

| ook at the menmo on the website, this is a meno from
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August 3 of 2010. It obviously was after that when
we first became aware of this document. So it wasn't
li ke we were waiting in the weeds about this. So I
just want to make that clear. We weren't waiting
until the end of the day to provide this.

But the rain event, and quite frankly
| don't think that the timng of this matter is --
the fact of the matter is, and it just kind of goes
to the point we are trying to make, we don't know
when rain events will occur. But Mr. Streicher in
his testinony, the reference on page 6 that |
provi ded, talks about the inmpact of rain events on
wel | - mai nt ai ned systenms and what wel | -mai ntai ned
systems should be able to do. This information is
directly responsive to that and it is not something
that is simply to credibility. There is specific
information in here about I/I issues that resulted
fromthe rain event from El mhurst. And based on the
information provided, part of the narrative that is
being attempted to be stricken related to this, in
that narrative M. Kerckhove attenpts to do an

anal ysis based on specific number and assessment of

171



10

11

12

13

14

15

16

17

18

19

20

21

22

reasonable level of 1/1 that M. Streicher provides a
few questions earlier and compare that to I/l numbers
t hat are relevant that come out of this attachment
that again is provided publicly on the City of
El mhurst's website. You know, it is not -- | don't
know what nmore to say. It is a public document
prepared and sent out by the municipality that
M. Streicher worked for for alnmst 40 years.

MS. SATTER: The only comment that | would have
is that if there were -- there isn't even a
comparison in the record that would enable you to say
this is a rain event that equals a rain event in
2008. That was not a link that was made. And even
if it were, | think that it is irrelevant. It is a
different system There hasn't been a show ng of
conparability. The time frame is obviously
di fferent. We don't even know what kind of fl ooding
t ook place. So we maintain that that testimny
shoul d be stricken.

MR. REI CHART: If I may, Your Honor, one nore
point on this and it goes to the access to

i nformati on. And | know we will be talking about
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this later. There is some -- one of the items that
we will be discussing, | amsure, are the third set
of data request responses for the Attorney General's
responses to the Conpany's third set of data
requests. And, you know, those were included.
Wt hout getting into too much detail, every single
one of these data requests were objected to. | n many
cases there was, subject to the objections, there was
some narrative provided but there wasn't a lot in the
way of documents and nunbers.
That said and for what it is worth,

the fourth set of data requests that we asked them
were al so objected -- every single data request was
objected to as well.

MS. SATTER: Okay, | --

MR. REI CHART: VWai t .

MS. SATTER: Are we tal king about the Motion to
Strike?

MR. REI CHART: Yes, this goes to the Motion to
Strike.

MS. SATTER: Or are we tal king about general

concerns that they don't |like nmy responses?
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MR. REI CHART: \What | am saying is at tinmes in
t he objections, of the many objections set forth, the
AG woul d indicate that part of the reason for the
objection was that it seeks documents or information
t hat by reason of filing with public agencies or
otherwi se are in the public domain or otherw se
publicly accessi bl e. It was very difficult to get
anything in the way of responsive usable information
from M. Streicher.

| think this objection directed us to

go out to try to seek publicly available information.
| think, again, the Elmhurst information and the news
articles are just that. They are publicly avail able
information. They are not sonmething we manufactured.
They are what they are. Anyone can go to their
website and confirmthat this is exactly the way this
information was presented on a particular date. And
| think just big picture wise, the fact that the
obj ections, you know, basically -- some of the
obj ections basically indicate to us that we should
seek docunments that are publicly avail able or

otherwi se in the public domain supports the position
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t hat we have been in in this case in trying to get
information about M. Streicher so we can use it and
test and be responsive to sonme of the criteria and
critiques that he has been maki ng about expectations
on the mai ntenance of 1/1 on a well-run system

JUDGE TAPI A: Ms. Satter.

MS. SATTER: | think that this really | eads us
to the next substantive area. Well, there was
actually one in between, before we go to the data
reguest responses. Al t hough | will note that the
Conpany is always free to use publicly avail able
information just |ike anybody el se. | don't think
that it really should matter whether in responses we
say you are free to use publicly avail able
i nformation. It is kind of an irrelevant concern.

In any event, the other -- the next
section that we asked to strike is a discussion at
pages 18 and 19 of M. Kerckhove's testinmny where he
tal ks about additional Conpany actions in connection
with these, what they call, unauthorized connections
to the sewer system And we have nmoved to strike

di scussions that M. Kerckhove puts on the record
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having to do with tel ephone calls between
Il1inois-American and attorneys for other parties.
It just seems irrelevant.

If you were to just read this
testi nony, you have no idea when these di scussions
t ake pl ace. Did these discussions take place at the
end of 2007? Did these discussions take place in
2008 when there was an effort to deal with this
probl enm? When did these discussions happen, number
one. And, nunber two, what was the purpose of the
di scussi ons.

The only thing that's relevant in this
case is what did the Conpany do to address I/1,
whet her it is private I/l or public I/1. And
just -- a reference to a discussion that
Il 1inois-American requested to have with parties is,
number one, irrelevant, and, number two, it is
irrelevant under the rule that discussions that have
to do with settlement, which they appear to be or
t hey are discussions among attorneys, are not the
subject of testinony. They don't get us anywhere.

They are objectionable under the law. They are
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settl ement discussions. They are not appropriately
descri bed, so they don't really put you in the right
context so you know when they took place or what they
wer e about. And they should not be part of this
testi nony. They are not conpetent testinmony and they
shoul d be stricken.

MR. REI CHART: Your Honor, in response to that
| would first like to point just by way of background
to page 7 of M. Streicher's rebuttal testinony,
i nes 125. Well, actually the whol e page, the whole
gquestion, but line 25 in particular. I n di scussi ng
remedi ated steps for footer or how to deal with a
footer, unauthorized footer tile connections, he
di scusses in his testimny several things. He is
critical of the Company in their approach. He tal ks
about what El mhurst has done, again referring to
El mhurst, the nmunicipality that he works with, what
t hey have done to deal with the problem or attenpt to
deal with the problem and he also indicates,
"I'l'li noi s-American nmust embark on a maj or education
programto informresidents about why they should

take action to correct the problemon their property.
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At the same time residents need the confidence that
t he Conpany is doing all they can to reduce I|/1
flows," and it goes on fromthere.

Our conversations with the parties,
the referenced conversations -- and | agree, we did
not get into specifics, we did not talk about if
there were settlement proposals made or any
obj ections made or anything like this. But in
response to these concerns that are articulated in
the testimony itself and just general concerns that

were articul ated, we did enmbark in an educati onal

program We informed the other parties and attempted

to let them know that we were attenpting to address

this question and to elicit feedback and i nput.

And the reason for that was this issue

has come up for the first time in 2008. W are in
2010. However this issue is dealt with, it is going
to be in front of us again when we do the
reconciliation in 2009 and the reconciliation for
this year and, depending on how we go, it wil

continue noving forward. We thought it would be

efficient for us to get together with the parties who
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have issues with this and see if we could come up to
an agreed-to approach. | am not going to speak to
any position taken by any party in that, but | think
it is notable for the Conmpany -- or for the
Comm ssion to know that we did engage in a program,
we did informthe other parties of what we were
doi ng. If we could get insight or advice on their
t houghts on it, we certainly were willing to take it.
As a matter of fact, as a result of --
we have mentioned in our testinmony, in rebuttal
testinony, that we were holding certain nmeetings and
different things like that. And on that basis the
Attorney General did ask the DR for documents and
ot her materials that were provided to the custonmers
pertaining to this educational program They were
attached to M. Hillen's testinmony but are subject of
the Attorney General's Motion to Strike.
This information we think is clearly
relevant to this case and is definitely something
t hat the Comm ssion would want to be aware of so they
could review and perhaps they could provide input on

whet her or not they think what we are doing is right
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or if they have some other suggestions.

Again, the interest here is that we
can |listen to what the other ideas are and hopefully
i mpl ement or respond or conme to sonme type of
agreed-to approach that the Comm ssion will be
satisfied with so we are not dealing with this in the
next 2009 reconciliation case which is waiting for
this one to be resolved so we can proceed forward.

Unfortunately, the nature of
reconciliation cases is that the parties cone
t oget her and | ook back on what the Conpany did in a
year prior and assess whether or not they acted
prudently. We are trying to act prudently right now
in comng to an agreement and getting an agreed-to
approach if we could, so this issue is not an issue
in the future cases.

Again, it is responsive to issues
rai sed by M. Streicher in his testinony.

JUDGE TAPI A: Ms. Satter.
MS. SATTER: | think that M. Reichart has
betrayed a | ot of confusion about the scope of this

proceedi ng, about the purpose of this proceeding, in
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his comments. This is a reconciliation of a
particul ar period of time, the year 2000, were the
actions of the Company prudent during that period of
time. | don't think that there is much question but
that there was no private I/l programin place in
2008. As a result of discovery that we conducted on
direct testimony we were able to determ ne that when
t he Conpany tal ked, when M. Kerckhove tal ked, about
private |1/l programs with moneys being avail abl e,
t hat those programs hadn't even begun when he
testified to themin his direct.

There is a real time frame issue here.
And | think that M. Reichart's comments show t hat

t he Conpany is not being clear about what events

happened during what relevant time peri ods. | mean,
it mght be fine. In fact, it is inmportant for the
Conpany to address private 1/1, public I/I, customer

education, all of those things. Those are all

i mportant items. But are they relevant to this
reconciliation case in 2008? | say they are not.
What's relevant to this reconciliation is what

happened in 2000 -- up to the end of 2008. \What did
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t he Conpany do and what did they not?

Now, as far as what they did
afterwards, hey, that's fine, great. You know, do as
much as you possibly can. If you want to talk to ne,
you can talk to me. If you want to talk to sonebody
el se, talk to whoever you want. But that doesn't
make it relevant in this case. And if it is intended
to give you the inmpression that the Conpany is
trying, that they are good guys, | submt that's
i nappropriate. That's not what this case is about.
That's not a factual issue.

And as | mentioned before, the | aw
provi des that discussions that have to do with
settlement or resolution of disputes is generally not
consi dered relevant to the underlying case because
t hat can cast, you know, not aspersions, but you can
cast doubt. Well, why didn't you agree, well, what
did you suggest or was this your idea or was it that
idea, all kinds of issues that are really irrelevant.

So what the Conmpany has done two
years, two and a half years after, only after we

rai sed the problem brought it to their attention,
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really should not be a consideration in this
reconciliation.

MR. REI CHART: Your Honor, building on
Ms. Satter's point, the fact of the matter is the
first time that this adjustment was proposed or an
adj ust ment was proposed and a recommendati on that any
party took a position regarding the need for an
education program was in testimny provided in this
case. We are being responsive to testimny provided
now.

| agree, you know, the information we

should -- the prudency of the Company's actions back
in 2008 should be limted to what they knew in 2008.
There was no history of anyone proposing an
adj ustment such as this in 2008. W are being
responsive to a suggestion and testinony of the AG s
witness, and | believe the Staff wi tness my -- |
don't recall, but I think they may have asked
guestions about it or spoken to it as well in
testi nony. But we are trying to be responsive to an
i ssue raised.

As | said before, the unfortunate
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reality here is this testimny about -- this
testinony that M. Streicher provides in 2010 is
attenmpting to critique actions that we took in 2008.
We are trying to be responsive to that now to the
extent the other parties share that concern. But it
is not something that was in front of us or it is not
a position that was taken by any party that we knew
of in 2008.

MS. SATTER: Just for the record, | think I
menti oned that M. Kerckhove had raised the question
about this program private I/l program the grant
and | oan program It is in the Exhibit Nunmber 1 sub
at page 7 and that's where it was first discussed.

At that point there was no time frame di scussed.
Okay. The final issue in regards to
M . Kerckhove's testimony is that we have asked that
t he di scussion that he has in his testimny about
responses to data requests be stricken. Basi cal |l vy,
if M. Reichart and the Conpany felt there were
problems with our responses, they could have, number
one, called us under the rules and they could have

foll owed up that way because the rules do require

184



10

11

12

13

14

15

16

17

18

19

20

21

22

that if there is a discovery dispute, that parties
bring it to a discussion. Number 2, if he was
unhappy, he could have filed a Motion to Conpel.
And, number 3, we didn't answer the
guestions. We objected because we thought it was
beyond the scope. That is our right; that is nmy
duty. What we stated, without waiving foregoing

obj ections, we respond as foll ows.

It doesn't matter. Utimtely, it
doesn't matter. Di scovery di sputes are not the
subj ect of testinony. I f they needed this
information and they thought we had it -- | mean, we

provi ded what we had. M. Streicher is not an
enpl oyee of the City of ElI mhurst. He is retired.
The information that they thought he had he doesn't
have. We provided what he has. |f they are not
happy with it, | am sorry, they can ask him whatever
t hey want on cross exam nati on.

But to put in testinony that we are
unhappy with your data request responses, you were
really -- you objected too much and now we are going

to put themall in there anyway because we don't know
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what to do them That's not testimny. That's not
evi dence. It is cluttering the record. | mean, the
surrebuttal just as a visual, the surrebuttal is like
this (indicating). This is like two inches versus an
inch for everything el se.

Number one, it is not evidence to just
say we are not happy with data responses and, nunber
two, they didn't tie it to anything. MWhy is this
relevant? Well, because we weren't happy with it.
And it is too | ate. Surrebuttal is not the time to
just dunp whol esale stuff into the record because you
don't know what else to do with it. So we think it
should be stricken as we stated in our notion.

MR. REI CHART: Your Honor, we did not include
data request responses prior to inmmedi ately before
our surrebuttal testinony. Let me take a step back.

The data request responses that we
provided, the third set we asked in response to the
rebuttal testinony of the AG witnesses, so it is
later in the day. We didn't dunp anyt hing. I n
addition, there was another set of data requests that

we asked based on the rebuttal testimny of the AG
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that they objected to everything; we did not include
t hat .

But the point of this is, this case
has gone on for a | ot |onger than anyone had
anticipated. The DRs that we provided in a tinely
fashion after the rebuttal testimony of the parties
came out took us time to get the responses fromthe
Conpany or | am not saying they took any nore than
t hey needed to or were allowed, but they took the
time allotted to themto respond to the DRs.

We received some DRs on, | believe,
Friday the 24th which effectively -- it was in the
afternoon which effectively made it the follow ng
Monday of Septenber. And the second set | believe we
received on Septenber 28. Our testinony was due, |
believe, on the 12th or 13th of October. Based on
the responses that we saw, we determ ned that -- and
| did ask if there would be any changes to the
narratives. | mean, there was a phone call. There
was a di scussion, Sue, if you recall, about whether
or not this was the end result or whether or not you

were withhol ding anything based on your objection.
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You said your answers were your answers.

Based on that information |I did not
believe that filing a notion would be an efficient
use of time. We had two weeks essentially to go
t hrough the testimony and put together our responsive
testinony and keep with the schedul e because this
case had been going on. So, again, could we have
filed a notion to conpel? Perhaps we could have, but
we made the call that we didn't think that that would
change very much or we weren't going to get any nore
answers that would help us meet our filing deadline
for the hearing. At the time we had testi mony due.
We had a hearing date proposed.

And, you know, based on these
responses we did go out and seek information fromthe
website that was cited to by M. Streicher earlier in
his testimony. And we did find relevant -- we did
find, we feel, information that M. Streicher would
i ke have said he did not have possession of because
he discontinued his work with the City of Elmhurst in
May of this year, | believe, or earlier in the year.

JUDGE TAPI A: Thank you, M. Reichart.
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Anyt hing else, Ms. Satter, before we --
MS. SATTER: No, | think that that issue is
addr essed. Now, there is simlar requests to strike
relative to M. Hillen's testinmny. And maybe j ust
to go through the nmotion, on pages 2 through 7
M. Hillen tal ks about post-2008 actions to address
private I/I. And it just -- these are -- let me make
sure | have got the correct citations here.
Yeah, okay. Begi nni ng on page 4, line
80, again like M. Kerckhove, and it is kind of
repetitive of M. Kerckhove's, actually, he talks
about things that happened in 2009 and what the
Conpany thought they would do to the grant and | oan
program  The grant and | oan program as it turned
out, did not even begin until July 2010 which he
tal ks about. He attaches the information that he
subm tted that he distributed to consumers two and a
hal f years after 2008. All of this is really beyond
the scope of this docket. So we have asked to strike
t hat di scussion which includes the grant and | oan
program what the Conmpany did in the | ast quarter of

2010 about illegal connections and, in addition, the
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Exhi bits 2.04 SR, 2.05 SR and 2.06 SR which are

mat eri als that the Conpany delivered to residents.
How i s that relevant to what happened in 2008 is
really unclear and was really never tied up. So we
woul d ask that that be stricken.

MR. REI CHART: Again, | have sim |l ar responses
to this issue. Ms. Satter is right; it is simlar to
some of the discussion we have already had on
M. Kerckhove's testimony. The specific reference to
t he educational information | believe is relevant for
the very same reasons | said before; M. Streicher
references the need for an educational program and
we do think that the Comm ssion would have interest
in that and woul d potentially want to comment on
t hat .

This idea that nothing beyond the end
of 2008 should be used or relevant, again | want to
go back to the IP case that Ms. Satter cited to
earlier. | don't disagree that the Company's actions
or the prudency of the Company's actions should be
judged in 2008 based on the information that the

Conpany had in 2008. No argunent there. The fact of
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the matter is, on a |lot of the other issues that are
bei ng discussed in this case, there are many
occasi ons where witnesses for both the Attorney
General and Staff reference post-2008 information.

M. Streicher in page 7 of his
rebuttal testinony references the 2009 SSE study and,
as a matter of fact, attaches that study as an
attachment to his testinony. M. Atwood al so
references the 2009 SSE in his rebuttal testimny on
page 9. He al so references invoices for 2008, 2009,
2010 that he reviewed, and that reference is on page
8 of his rebuttal testinmony.

As a matter of fact, if we go back to
t he original hearing that we had in this case, |
believe back in February of 2009, that's a long tinme
ago -- Decenber, | am sorry, Decenber of 2009,
Ms. Satter herself during cross exam nation,
transcript lines 88 through 91, asked questions about
usi ng post-2008 information, and that information
essentially through her cross exam nation was pl aced
into the record.

So, again, while I don't disagree on
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t he prudency determ nation as it relates to Conmpany
deci sions made at that time, we should only be

| ooki ng at what the Company knew at that tine. Many
of the other parties are basing positions in this
case based on information that has come after the

cl ose of 2008.

MS. SATTER: | am going to take a chance here
because | don't know specifically what reference you
are maki ng there. | am going to take the chance that
it had to do with rates that were in effect in 20009.

MR. REI CHART: | believe that may be, yes.

MS. SATTER: And these rates were put into
effect in 2009 because of actions which took place in
2010. But, again, | don't have the transcript before
me and you will have the transcript so you can see
for yourself.

The private |I/1 programs are an
interesting matter relative to post-2008 actions
primarily because we first heard about those prograns
in the supplemental testinony of M. Kerckhove. And
in that supplenental testimny, and |I believe it was

on page -- it started on page 7 and goes over into
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page 8, they are discussed without reference to a
time frame. So when we first read this, we were
li ke, oh, well, when was this happening? And then as
it turns out, it was happening | ater. So as far as |
am concerned, you have got kind of a funny situation
where you have sonebody tal king about a program that
came years after the relevant facts. Then we
followed up on it and now it has kind of taken on a
life of its own. And | think that's a problem And
this is kind of an exanple of how when things aren't
done properly the first time, you can go down a road.
So that's the only conmment | want to make on that.
The next subject of our Motion to
Strike is page -- again, Exhibit 2.0 SR, and this is
lines 197 to 210 which is pages 9 and 10. The
guestion is, "What is the second reason?" And if you
| ook at that discussion, this is another attenpt to
go after M. Streicher. M. Streicher has been
critical of the Company for its operational
practices. He has held up the City of ElImhurst as a
comparative example of a well-run system In fact,

what he has said was a well-run system has done A, B
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and C. He hasn't said City of El mhurst.

For all -- he is subject to cross
exam nation. | don't know what he is going to say,
whet her the City of Elmhurst is the best systemin
the region or if he is going to say the City of
El mhurst has probl ens. | don't know what he is going
to say. But if you go in to question his
credibility, then you do it on cross exam nation
And you particularly don't use matters that were
raised in direct to question his credibility on
surrebuttal. This is the same issue that we had with
M. Kerckhove, although it is slightly different in
terms of what he says.

But the only other thing I would want
to point out is that M. Hillen specifically cites AG
Exhibit 1.0 on Reopening at |lines 202, 204 and 207
and does not reference his rebuttal.

| can go on to the next issue. Do you
want to respond to that?

MR. REI CHART: | will respond to both because |
think the next one is also rel ated.

MS. SATTER: Okay. Now, the next section is a
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relatively short reference, pages 12 and 13 of the
recent summary of events in the Village of ElI mhurst.
For the same reasons that we maintain that

M. Kerckhove's testimony about July 2010 should be
stricken, this should be stricken. So it is the same
i ssue.

MR. REI CHART: And | would have the same
arguments here for why those rain events are clearly
rel evant to this case. And goi ng through the --

M. Streicher himself, his experience, the source of
the informati on being the El mhurst website,
everything else that | said before, if I could

just -- as Sue said, it is pretty nmuch the same issue
and it is just a reference to M. Kerckhove's

testi nony where we discussed that before.

Regarding Ms. Satter's coment on the
information on page 9, | do think that M. Streicher
when referring to a well-run systemis referring to
El mhurst or opens the door to questions about
El mhur st because El mhurst is his experience. And
there is a progression or a building that comes

t hrough his testinmony. In his direct testinony, he,

195



10

11

12

13

14

15

16

17

18

19

20

21

22

again, tal ks about the exanple -- the nost obvious
example is on page 11. He tal ks about --

MS. SATTER: | am sorry, is this rebuttal ?

MR. REI CHART: This is his direct. Page 7 he
states in his experience a well-run system wil
conduct i1inspections and repairs on a ten-year cycle.
He adds that Elmhurst is on a seven-year cycle. The
implication clearly is that M. Streicher believes
that El mhurst is a well-run system

You know, he tal ks about his
experience at El mhurst and what we may or may not be
doing right as American Water or Illinois-American
Water in the Country Club District. He will share
i nsights based on his experience when El mhurst has
faced simlar issues. The tile drain issue is one,
management of /1 is another.

So simply because he doesn't
specifically reference El mhurst in a particular area
where M. Hillen is responding to doesn't mean that
he does reference well-run systenms and, therefore, |
believe El mhurst is relevant.

And, again, he references a well-run
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system and then gives El mhurst as an exanple in
direct testimny on page 11. He | ater tal ks about a
well -run systemin rebuttal testimny on page --
that's the one quote that both of us keep going back
to on the I/l -- page 6, lines 94 through 98. He
clearly has in mnd what a well-run systemis and he
has in the past testinony provided El mhurst as an
example of a well-run system he is from El mhurst,
his experience on well-run systenms would come from
El murst. He has on several different occasions
t hroughout his testinony used his experience with
El mhurst as a counterpoint or a critique of what the
Country Club system is doing.

JUDGE TAPI A: Thank you, M. Reichart. Ms.
Satter, do you have one?

MS. SATTER: One. | think referring to the
El mhurst systemin various particular issues or
particular facts is perfectly fair. That does not
equate, though, to the kind of comparison of system
to systemthat the Company seems to be inmplying.
And, in fact, M. Kerckhove hinself says that he

doesn't think they are conmparabl e. So it is kind of
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a funny position to be maintaining that, you know, on
t he one hand we should put whatever we want about the
City of Elmhurst in here as surrebuttal after my
wi t ness doesn't have an opportunity to respond, and
then at the same time to say, well, they are really
not conparable. So | am not quite sure which
argunent the Company prefers. They are putting them
both out there, but | don't think that that addresses
t he question of what should be discussed in
surrebuttal testinony.

| mean, really there is a scope issue
her e. And | think that the Company is reading into
M. Streicher's testimny. When he tal ks about a
wel |l -run system he has 38 years of experience in the
i ndustry. Who is to say when he says a well-run
system he means one system You know, he has

experience. He knows what's going on in the industry

in general. They are reading into it. And as they
read into it, then they say, well, here is our
approach. As | said in my motion, | think this is

phantom testi mony and they are trying to hook

somet hing on that.
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And, additionally, as M. Reichart
poi nted out, M. Streicher left ElImhurst several
mont hs ago, certainly before July of 2010. So he was
not present when this water incident took place. So
he really -- what he would even know about it is
guesti onabl e. He certainly has no responsibility for
it, and | don't think there was sufficient
information in the record that you would even know if
it was conparable to anything that happened in 2008.

So then the final section that we have

asked to strike is M. Hillen's testinmony.

MR. REI CHART: |'"'msorry. Can | respond to
that |ast point? | apologize; | didn't mean to cut
your fl ows. But | do want to respond to that because

| wanted to clarify a point that Ms. Satter made.

She is correct that M. Kerckhove in
his testimny does indicate inherent differences
bet ween the El mhurst system and the Country Club
system and | wish | could find that cite. The point
| wanted to make is the link to the website testinmony
and the El mhurst system that we are trying to nmake,

this information that is the subject of the motion to
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stri ke, applies only to I/1, 1/l and the El mhurst
system And it applies to I/1. We are not picking

and choosi ng when we want to use it and don't want to

use it. /1 is an issue that, again, going back to
that same cite that | keep referencing but keep
forgetting, | think it is page 6, where M. Streicher
tal ks about /1, the weather inmpacts on I/l and what

a well-run system should be, that is the link to the

El mhurst information.

We are not -- and | don't want to
| eave the Judge with the impression -- we are not
saying that there are -- you know, there is an apples

to apples comparison on anyt hi ng. But M. Streicher
brings up this I/l question. He brings up his I/]I

critique. And | believe that the information

relevant -- or the information on El mhurst is
rel evant to assessing that critique. It is that
sinpl e.

So we are not trying to throw a broad
net and pull all things Elmhurst into this case.
That is not the case at all.

JUDGE TAPI A: Thank you, M. Reichart.
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Ms. Satter?

MS. SATTER: We ask to strike M. Hillen's
testi nony, page 13, lines 276 to 284. And, agai n,
this is this general question how does El mhur st
compare to the Company's Country Club system when
compari ng peak day and average nonthly waste water
flows and sim |l ar period water sales. And basically
he says | don't know. The answer is | don't know and
t hat he wasn't able to prepare an analysis on that.
He says he | acked the details of water production.
And | believe he attaches a data request that he
says, well, I don't know what to do with it.

It seems to me if he knows what to do
with it and he has a point to make or an analysis to
make, make it. That's what testinony is for. But to
throw in a data request response because he doesn't
know what to do with it and say, well, | don't |ike
this response, | don't know what to do with it so

here it is, it is inappropriate, and it is not

testi nony. It is not probative of anything, other
than to say, well, we didn't |like the Attorney
General -- responses of the Office of the Attorney
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General. That's not evidence.

And now we have got a record that has
God knows what in it. Who knows what someone will do
with it after the fact because we don't really see
why it was put in in the first place. And so it
should be limted.

And, of course, this also goes to the
guestion of whether in rebuttal testinmony
M. Streicher made this comparison, whether the
statement that -- whether the statement that in

regards to whether, you know, rain should affect 1/1,

one would -- the statement of M. Streicher on page 6
of his rebuttal testinmony, "As | have nmentioned, | do
not expect to keep all 1/ out of the sewer

collection system but it should be maintained so it
can handle significant rain and other runoff events
wi t hout overloading the treatment plant with
extraneous water."

Okay. So does that -- how does that
compare the Conmpany's Country Club system when
conmparing peak daily and average nonthly waste water

flows with simlar period water sales? He is talKking
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about rain. He is tal king about water that was
addressed in direct testimny. So, again, we are
goi ng back to direct testinmny and we are still not
sayi ng anything about it. So this testimony is

i nconpetent and should be stricken.

JUDGE TAPI A: Thank you, Ms. Satter.

MR. REI CHART: | di sagree and here is why, Your
Honor. This DR 3.16 references specific statenments
made by M. Streicher on page 3 of his testimony
regarding information he provided to the Conpany
showi ng an i mbal ance between water entering the

Country Club system and the volume being delivered to

the sanitary system In response to that, that
statement -- and this is an appropriate question we
attenmpted to probe -- we asked for the volunme of

wat er treated, purchased water by nmonth by the City
of El mhurst, including the water wheeled to
II'1inois-American for Country Club system from
January 2008 through July 2010.

The responses that were provided
sinply were non-responsive. They didn't provide

information by month. They didn't provide
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information in the formthat M. Hillen requested to
allow himto assess the statements made by M. Rubin
here -- or | am sorry, not M. Rubin, M. Streicher.
Let me go to the referenced testinony.

So we asked the right question. W
attenpted to do an analysis and probe M. Streicher's
statement in his rebuttal testimony, and | think it
is fair to show we were unable to conduct the
anal ysis we wanted to, based on the response that was
provi ded.

MS. SATTER: Are you finished?

MR. REI CHART: | am done, yes.

MS. SATTER: The point | would Iike to point
out is that this 2002 information was provided as AG
Exhibit 1.2 on Reopeni ng. In other words, it was
attached to the direct testinony. So, again, should
this have been a subject that the Conmpany wanted to
address, they could have addressed it on rebuttal,
rat her than surrebuttal.

But be that as it may, no party is
obligated to maintain or no witness, surely a

third-party witness, is obligated to maintain
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information in the form that sonmebody else wants them
to maintain it. They have the information that they
have. And if the Company was not happy with it, they
coul d have sought other sources. They could have
sought sources in rebuttal testimny instead of
waiting for surrebuttal testinmony.

And, again, ultimately what is the
testinmony? | didn't do an analysis. \Where does that
get us? And where does it get you to put a data
request in and responses that the Conpany says is
insufficient anyway, and that they didn't file a
Motion to Compel on.

| mean, you know, we provided what we
had. But if they can't do an analysis, they can't do
an analysis. Or if they choose not to do an
anal ysis, they choose not to do an analysis. That's
t heir choice. Why clutter the record with this
extraneous information?

JUDGE TAPI A: Thank you, Ms. Satter.
MR. REI CHART: Well, first of all, | think the
information is referenced in his rebuttal testinony.

It goes on to discuss it. So a DR about the
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information at that time is appropriate. It's a
guestion in response to Ms. Satter's statement. It
wasn't as if M. Hillen didn't know what to do with
the information. There was nothing he could do with
the information in the formit was presented.

Agai n, going back to, you know, we
provided a ot of information in this case. These
are our DR responses. W attenpted to provide
information, specific information requested, to every
guestion that was asked. W did not -- we did not
object to be anything, and we provided the
information to allow the other parties to conduct the
analysis that they felt they needed to do.

Thi s kind of goes back to the
difficulty in dealing with M. Streicher as a
witness. Generally, in my view he makes statements
and then when we ask himto support those statenments
t hrough discovery or what not, oftentinmes he does not
have access to information or there isn't the
detailed information to allow us to conduct the study
that we would |like to do of statements he made.

And, you know, obviously the Company
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is in a different position. W do have information.
We do provide that information. But | think this
ki nd of goes to kind of the struggle that we have had
in this case in responding to critiques and
criticisms fromthe AG s witness, and in my m nd
supports the properness of allowi ng the Company to
use the information fromthe website and other public
sources when we are unable to get information sim|lar
to that fromthe AG witness.

JUDGE TAPI A: Thank you, M. Reichart. Are we
done?

MS. SATTER: | think so.

JUDGE TAPI A: Thank you, Ms. Satter. Thank
you, M. Reichart.

| would |ike to say there was good

argunment on both sides in opposition and in support
of this nmotion. | am going to issue a written
t houghtful ruling resolving this Motion to Strike.
will issue this ruling prior to the evidentiary
hearing that we all decide on what date, so that the
attorneys can adequately prepare for the cross.

So at this point in time let's | ook at
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our cal endars and see what date for the evidentiary
heari ng.

MR. HARVEY: Your Honor, we had sort of
tentatively all considered the date of Novenber 17,
subject to your approval. | polled the Staff
wi t nesses, or rather the industrious Ms. Sara has
done so, and our Staff w tnesses are avail able on
t hat date.

JUDGE TAPI A:  And that would be November 177?

MR. HARVEY: Yes, that's a Wednesday, Your
Honor .

JUDGE TAPI A: Let nme ask, and actually | am
going to pose this question to M. Reichart.

M. Reichart, will you be ordering an
expedited transcript of this?

MR. REI CHART: | didn't intend to. How qui ckly
are they turned around?

JUDGE TAPI A: And | am not suggesting that you
have to. | f you don't, then we are going to have to
push the evidentiary hearing down the line sinmply
because | want to refer to this, to the transcript,

to rule on this notion. And | believe it takes --
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MR. HARVEY: For two weeks.

JUDGE TAPI A: Yeah, it takes two weeks. So
that will -- let's go off the record.

(Wher eupon there was then had an
of f-the-record discussion.)

JUDGE TAPI A: Okay. We are back on the record.
The parties have agreed that we are going to set the
evidentiary hearing tentatively on Decenber 7 at 9:30
a. m | f anything changes, the parties will let me
know and then we can change the date to accommodate
the witnesses, and al so we can change the time if we
need to. And, of course, | will issue this ruling
sooner than later so the parties can prepare.

So I will continue this case. l's
t here anything that anybody wants part of the record
before we close today and conti nue the case?
Ms. Satter?

MS. SATTER: Not hi ng.

JUDGE TAPI A: M. Reichart?

MR. REI CHART: No, thank you.

JUDGE TAPI A:  Anything from Staff?

MR. HARVEY: Not hing for Staff, Your Honor.
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JUDGE TAPI A:  Thank you. Then I will continue
this case to December 7. We will begin the
evidentiary hearing at 9:30 a. m

(Wher eupon the hearing in this
matter was continued until
December 7, 2010, at 9:30 a.m

in Springfield, Illinois.)
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